United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 




Court of Appeals of the District of Columbia 


JANUARY TERM, 1922 


JOSEPH J. WATERS, ADMINISTRATOR D. B. N. OF 
RICHARD TRUNNELL, APPELLANT, 


BESSIE E. TAYLOR, SARAH A. TAYLOR, AND ESTELLA T 
JOHNSON, DEVISEES OF ANSON S. TAYLOR, DE 
CEASED. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


FILED JANUARY 5, 1922 


PRINTED FEBRUARY 15, 1922 









Court of Appeals of the District of Columbia. 

JANUARY TERM, 1<J22. 

No. 3764. 


JOSEPH J. WATERS, A DM IN 1ST RATO I! D. 15. N. OF 
RICHARD T1U7NNELL, APPELLANT, 


VS. 


BESSIE E. TAYLOR, SARAH A. TAYLOR, AND ESTELLA T. 
JOHNSON. DEVISEES OF ANSON S. TAYLOR, DE¬ 
CEASED, APPELLEES. 


APPEAL FROM TIIE SUPREME COURT OF THE DISTRICT OF 


COLUMBIA. 


INDEX 

Original. Print. 


Caption . (i 1 

Memoranda: Bill filed; hill of revivor and supplement filed ; an¬ 
swer of Anson S. Taylor filed; decree pro coiifesso against all 

defendants except No. 1 filed. 1 1 

Opinion of court. 2 - 

Decree . I 3 

Decree of Court of Appeals. 5 4 

Writ of sc/re facias . 0 4 

Marshal’s return. 7 5 

Plea of Anson S. Taylor to writ of scire facias . 7 5 

Order overruling plea. 7 3 

Order for scire facias . 8 0 

Writ of scire facias . S 6 

Marshal’s return. 10 7 

Motion to quash writ. 11 7 

Order quashing writ of scire facias .*. 12 S 

Appeal noted by plaintiff. 12 S 

Memorandum: Appeal bond approved and filed. 12 8 

Assignment of errors. 12 8 

Designation of record. 14 9 

Clerk’s certificate. 16 10 


Judd & Detweileb (Inc.), Printers, Washington, D. C., February 3, 1922. 























Court of Appeals of the District of Columbia. 


No. 3764. 

Joseph J. Waters, Administrator d. b. n. of Richard Trunnell, 

Appellant, 

vs. 

Bessie E. Taylor et al. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 11085. 

William H. Tenney, Administrator, Plaintiff, 

vs. 

Anson Taylor, Benjamin F. Moffitt, Walter G. Ducket, 
Thomas J. Luttrell, Louis D. Wine, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of Co¬ 
lumbia, at the City of Washington, in said District, at the times here¬ 
inafter mentioned, the following papers were filed and proceedings 
had, in the above-entitled cause, to-wit: 

1 In the Supreme Court of the District of Columbia, Sitting as a 

Court of Equity. 

11085, Equity Docket 28. 

William H. Tenney, Administrator, Plaintiff, 

vs. 

Anson S. Taylor, Benjamin F. Moffitt, Walter G. Ducket, 

Thomas J. Luttrell, Louis D. Wine. 

Memoranda. 

March 29, 1888.—Bill filed by Tenney, Admr. against Taylor 
et al., for sale of part lot 19 Sq. 106, for Judgment debts per Exhibits 
filed. 
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January 21, 1889.—Bill of Revivor and Supplement filed by 
Joseph J. Waters, Admr., d. b. n. 

April 10, 1889.—Answer of Anson S. Taylor filed—Ralston & Sid- 
dons, Attorneys. 

June 18. 1889.—Decree Pro Confesso against all defendants ex¬ 
cept No. 1—filed. 


Opinion of Court. 

Filed January 17, 1890. 

* ***** * 


This Cause lias been submitted for a Decree for a sale of the prop¬ 
erty of Taylor, upon four judgments rendered against Moffitt, and 
Taylor as his Surety, in the Circuit Court. The Plaintiff had re¬ 
covered judgments in these cases against Moffitt before a Justice of 
the Peace; and on appeal to the Supreme Court of the Dist. of Col-a 


by Moffitt, Taylor became his Surety. 

The Judgments below were affirmed; and the Clerk entered the 
action of the Circuit Court in the case in these words: “1886. Apl. 
10. Judgment vs. Defendant and Anson S. Taylor his surety for 
$18.50 (according to the Amt. of the Judt. below,) with interest 
from &c. <k costs.*’ The allegation of the Complainant in the Cause 
is, that Taylor is answerable for the entire amount of these judg¬ 
ments and that his equitable interest in a parcel of land which he had 
conveyed in trust to the other Defendants to secure a debt due by 
him, should be sold to discharge those judgments. 

Taylor contends that he was justly liable only for the costs taxed 
in the Circuit Courts, in those cases, and that he has already paid 
more than the amount of the Costs on the Judgment in Case 

No. 26,435 (the costs taxed being. $26.90 

and the amount paid in the case being. $47.68 


leaving an overpayment on that acct. of. $20.78) 

and that he is willing to pay the costs in the three other cases, irre¬ 
spective of said overpayment. 

I think the contention of Taylor is correct. By Sec. 1028 Rev. 
Stats. D. C. it is provided that “No appeal shall be allowed 
3 from a Judgment of a Justice of a Peace, unless the Appel¬ 
lant, with sufficient surtey, approved by the Justice, enters 
into an undertaking to satisfy and pay all intervening damages and 
costs arising on the appeal.’’ 

This Statutory obligation of the Surety does not extend to the dis¬ 
charge of the judgment or debt for which the judgment was ren¬ 
dered below but only for the intervening damages & costs arising on 
the appeal —and the Justice had no right to exact any other under¬ 
taking. And there can be no recovery upon any improvised under¬ 
taking not authorized by law. 1 Mackey 297. Hosmer v. Insur¬ 
ance Co. 
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The docket entries in this case show that no part of the judgment 
rendered in the Appellate Court consisted of any intervening dam¬ 
ages. Three of the judgments below were affirmed on default of the 
defendants. In the fourth case there was a jury trial, but the en¬ 
tries there are silent as to any item of intervening damages entering 
into the amount of the judgment. 

If therefore the undertaking had been in the proper form there 
could be no question that Taylor would only be answerable for “the 
costs arising on the appeal/' 

But in one of the cases, No. 20842 (the only case in which I have 
been able to find the trial papers) the Justice offered to the parties, 
and Moffitt & Taylor signed a form of undertaking in which they 
undertook “to abide by, perform amt pay the judgment of the Ap¬ 
pellate Court in the case. 

If this undertaking were really broader than the provisions of the 
Statute, sec. 1028, it would be void so far as it was in excess of the 
provisions of the Statute. (1 Mackey 297.) But properly under¬ 
stood, it should not be so construed. The surety agrees to 
4 pay, abide by A perform “the Judgment" of the Court in the 
premises,—the said “judgment" there meaning the decision 
or adjudication of the Court—and that decision or adjudication, in 
such a case would properly be expressed by a judgment, technically 
speaking, against the principal, for the debt, interest, damages, 
costs. While the decision (or judgment) against the surety, would 
only be for the intervening damages and the costs of the appeal, and 
the Clerk should so have made the entrv on the docket. 

It results that Taylor is only answerable for the costs in the cases 
26842, 27032, & 27033, and these sums he engages to pay, the said 
sums amounting together to $58.20. Besides these amounts he 
should also pay the costs of the writs of Fi, Fa., issued in the cases 
last enumerated. Upon condition that he shall bring these sums 
into this Court to be paid, by a short day, together with half the costs 
in this cause in Equity, I will now sign a decree dismissing this bill 
without prejudice to the right of the complainant to proceed against 
the principal debtor, as he may be advised. 

A. B. HAGNER, 

Januarv 17/90. 


Decree. 

******* 

This cause coming on for hearing and having been submitted, the 
Bill, Answer and all other the proceedings were by the Court read 
and considered. 

It is thereupon this 17th day of January 1890, by this Court and 
by the authority thereof, adjudged ordered and decreed, that the de¬ 
fendant Anson S. Taylor shall pay to the complainant, or 
5 shall bring into this Court to be paid to him, the amount of 
the costs upon the appeal in the appeal cases numbered 27032, 
27033 and 26842, together with the costs on the writs of Fieri Facias 
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issued in those cases; and also one-half the amount of the costs in this 
cause in Equity,—the said sums to be paid, or brought into this 
Court within fifteen days from the date of this Decree. And it is 
further ordered that upon such payment being made the Bill and 
Bill of Revivor filed herein shall stand dismissed —provided this de¬ 
cree of dismissal shall be without prejudice to the right of the com¬ 
plainant to proceed against the principal in said Cases, as he may be 
advised. 

A. B. HAGNER, 

Associate Justice. 


Decree. 

Filed October 9, 1893. 

Court of Appeals of the District of Columbia, October Term, 1893. 

No. 10. (Equity 11085.) 

William H. Tenney, Administrator, &c., Appellant, 

vs. 

Anson S. Taylor et al. 

Transferred from the Supreme Court of the District of Columbia 
Pursuant to Act of Congress of February 9th, 1893. 

This cause came on to be heard on the record from the Supreme 
Court of the District of Columbia, and was argued by counsel. 

On consideration whereof, It is now here ordered, adjudged, 
6 and decreed by this Court that the decree of the said Supreme 
Court, in this cause, be, and the same is hereby, Affirmed, cost 
of this Court to be paid by the Appellant. 

Per Mr. Justice MORRIS, 

October 2d, 1893. 

A true Copy. 

Tegt 

[seal.] ROBERT WILLETT, 

Clerk. 

Costs $9.65. 

Writ of Scire Facias. 

Issued September 25, 1905. 
******* 

The President of the United States to the defendant, Greeting: 

Whereas, in the Supreme Court of the District of Columbia, on the 
17th day of January, 1890 the Complainant, by the decree of said 
Court recovered against you, as well the sum of Fifty-five dollars and 
twenty cents ($55.20), with interest from the 17th day of January, 
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1890, until paid, as also the sum of Thirty dollars and ten cents for 
his costs and charges about said suit expended, as appears of record. 

And whereas, an appeal to the Court in General Term from the de¬ 
cree aforesaid, was duly taken, and said appeal was ordered on the 
18th day of May, A. D. 1893, to be heard in the Court ol Appeals, 
which said Court rendered a decree on the 2d day of October, A. I). 
1893. affirming said decree in Equity. 

And now, on behalf of the said Complainant, it hath been under¬ 
stood, that, although the judgment aforesaid hath been rendered, 
execution thereof remains to be made for him: Wherefore the said 
Complainant hath besought that a proper remedy be granted him in 
this behalf, therefore: 

You are hereby commanded, that you be and appear in said Su¬ 
preme Court of the District of Columbia, on or before the twentieth 
day, exclusive of Sundays and legal holidays, after the service of this 
writ on you, and show cause if anything you have or can say why the 
said Complainant ought not to have execution against you for the 
debt, interest, costs and charges aforesaid, according to the force, 
form, and effect of his recovery aforesaid, and the costs of this pro¬ 
ceeding, if to him it shall seem meet; And further to do and re¬ 
ceive what the said Court shall then and there consider concerning 
you in this behalf, and hereof fail not. 

7 Witness, The Honorable Harry M. Clabaugh, Chief Justice 

of said Court, the 25th day of September, A. D. 1905. 

[seal.] ‘ JOHN R. YOUNG, 

Clerk. 

Marshals Return. 


Scire feci Sept. 26, 1905. 


AULICK PALMER, 

Marshal. 


S. 


Plea of Anson S. Taylor to Writ of Scire Facias. 

Filed October 19, 1905. 

******* 

The defendant, Anson S. Taylor, for plea to the writ of scire facias 
herein, says that the said judgment, if any, is more than twelve years 
old and has never been revived. 

RALSTON & SIDDONS, 

Defendant's Solicitors. 

Order Overruling Plea, &c. 

Filed August 26, 1908. 

******* 

On consideration of the motion of the Complainant to overrule 
the plea filed 10th November, 1905, by the defendant to the Scire 
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Facias herein, and counsel for the respective parties on said motion 
having been heard, it is thereupon by said Court 
<S Adjudged and Ordered this 26th day of August, 1608, that 

said plea be, and hereby is overruled, and it is further Or¬ 
dered that said Complainant have execution of the Decree which was 
affirmed herein in the Court of Appeals of said District, with the 
costs of these Scire Facias proceedings. 

WENDELL P. STAFFORD, 

Justice. 

(Jrder for Scire Facias. 

Filed August 26, 1920. 


The Clerk of said Court will please issue Scire Facias to Bessie E. 
Taylor, Sarah A. Taylor and Estella T. Johnson, Devisees of said 
Anson S. Taylor, to show cause why plaintiff and Administrator 
herein should not have execution of his Decree herein on which he 
was awarded Execution by Fiat on 26th August, 1908, against said 
Anson S. Tavlor, deceased since. 

J. J. WATERS, 

Attorney for said Plaintiff and Ad¬ 
ministrator, J. J. Waters. 


Writ of Scire Facias. 

Issued August 26, 1920. 

******* 

The President of the Cnited States to Bessie E. Taylor, Sarah A. Tay¬ 
lor, and Estella T. Johnson, devisees of Anson S. Taylor, deceased, 
Greeting: 

Whereas, in the Supreme Court of the District of Columbia, on 
the 17th day of January, 1890 the Complainant, by the decree 
9 of said Court recovered against the said defendant, Anson S. 

Taylor, deceased, as well the sum of Fifty-five dollars and 
twenty cents ($55.20), with interest from the 17th day of January, 
1890, until paid, as also the sum of Thirty dollars and ten cents for 
his costs and charges about said suit expended, as appears of record. 

And whereas, an appeal to the Court in General Term from the de¬ 
cree aforesaid, was duly taken, and said appeal was ordered on the 
18th day of May, A. D. 1893, to be heard in the Court of Appeals, 
which said Court rendered a decree on the 2d day of October, A. D. 
1893, affirming said decree in Equity. 

And whereas, the plaintiff, on the 25th day of September, 1905, 
caused the writ of Scire Facias to issue from the office of the Clerk 
directed to the said Anson S. Taylor, and the same was returned by 
the Marshal on the 26th day of September, 1907, “Scire Feci.” 
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And whereas, at various dates thereafter as appear of record, said 
Anson 8. Taylor pleaded to said writ, and said final plea was duly 
overruled and the Court awarded the judgment of “Fiat” on the 
26th day of August, 1908, on the said writ, which duly appears of 
record. 

And whereas, although the judgment aforesaid hath been rendered 
and a writ of execution thereupon issued on the 24th day of August, 
1911, directed to the Marshal of the District of Columbia, to be exe¬ 
cuted according to law, the aforesaid Marshal returned said writ into 
said court on the 25th day of August, 1911, “Nulla Bona,” and so re¬ 
turned it in no part satisfied. 

And the said plaintiff says that the judgment aforesaid is still 
altogether unsatisfied and remains in full force; wherefore, 
10 the said plaintiff hath besought that a proper remedy be 
granted him in this behalf; therefore, 

You are hereby commanded, that you be and appear in said Su¬ 
preme Court of the District of Columbia on or before the twentieth 
day, exclusive of Sundays and legal holidays, after the service of this 
writ on you, and show cause if anything you have or can say why 
the said plaintiff ought not to have execution against you for the 
debt, interest, costs and charges aforesaid, according to the force, 
form, and effect of his recovery aforesaid, and the costs of this pro¬ 
ceeding, if to him it shall seem meet; And further to do and receive 
what the said court shall then and there consider concerning you in 
this behalf, and hereof fail not. 

Witness, The Honorable Walter 1. McCoy, Chief Justice of said 
Supreme Court, this 26th dav of August, A. D. 1920. 

[seal.] ‘ MORGAN H. BEACH, 

Clerk 

Bv FRED. C. O’CONNELL. 

Asst. Clerk. 


Marshal’s Return. 

♦Served—Bessie E. Taylor and Sarah A. Taylor each personally 
Aug. 30—1920 and Estella T. Johnson Personally Aug. 31, 1920. 

MAURICE SPLAIN, 

U. S. Marshal. 

K. 

11 Motion to Quash Writ. 

Filed September 20, 1920. 

* * * * * * * 

Now comes Bessie E. Taylor, Sarah A. Taylor and Estella T. 
Johnson, by their attorney and move the Court to quash the writ 
issued out of this Honorable Court under date of August 26th, 1920, 
and for reasons therefore state. 
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1. That the death of the defendant Anson S. Taylor is not sug¬ 
gested in said writ or in the proceedings of this cause. 

2. That plaintiff has not issued this writ against all of the devisees 
of the defendant, Anson 8. Taylor. 

3. That plaintiff' herein filed his claim represented by this cause 
against the Estate of said defendant in the Probate Court. 

4. That the writ of execution issued out of this Court on August 
24th, 1911, was improperly executed and hastily and improperly re¬ 
turned by the Marshal on August 25th, 1911, and it therefore is in¬ 
sufficient as a basis for any writ or other execution. 

* 

5. That on August 26th, 1920, the day the above mentioned writ 
was issued, the said judgment of “Fiat" had ceased to have any opera¬ 
tion or effect, having been issued more than twelve years prior 
thereto. 

6. And for such other reasons as may be urged by them at the 
hearing on this motion. 

CLYDE D. GARRETT, 

Attorney. 

12 Order Quashing Writ of Scire Facias. 

Filed October 28, 1921. 

* * * * * * * 

Upon consideration of the motion of Bessie E. Taylor, Sarah A. 
Taylor and Estella T. Johnson to quash the writ of scire facias issued 
in this cause August 26th, 1920 and after argument of counsel for 
both sides it is this 28th day of October 1921 Ordered Adjudged and 
Decreed: 

That said motion is hereby granted and said writ of scire facias 
issued August 26th, 1920 is hereby quashed and held void and of no 
effect and upon prayer of the plaintiff in open court for appeal to the 
Court of Appeals from this order and decree, the same is hereby 
granted and the bond for costs is fixed at One Hundred Dollars. 

Bv the Court. JENNINGS BAILEY, 

Justice. 

Memorandum. 

November 18, 1921.—Appeal Bond approved and filed. 

Assignment of Errors. 

Filed November 25, 1921. 

******* 

We allege that the Court appealed from erred in Quashing the 
Scire Facias in this case in these instances, to-wit: 

1st. Because the “Motion to Quash” is a “nullity” under Law 
& Equity Rule 67 of S. C. D. C., as the pleas attempted to be 

13 set forth therein are not accompanied singly or together by 
any affidavit showing a defense to the action. 
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And because the first reason in such motion is unfounded, as see 
the “suggestion” of death in heading on first part of Sci. Fa., and the 
order to issue such writ, and besides such is not now required by 
D. C. Code, and because no further reasons for Motion can be given 
under 6th ground alleged therefor, as such are not put in so as to be 
sworn to, and to give timely notice of their contents so as to be prop¬ 
erly answered, and are not in writing as required by the 13th Equity 
Rule, and because such further reasons are considered as waived and 
not allowed under last part of Equity Rule 13 unless upon proper 
cause shown therefor (he Court shall otherwise order, of course upon 
a proper proceeding. 

2d. All defenses must be pleaded in some fit way, to be available 
to pleader, and such as are not properly pleaded in time and manner 
are considered as waived, such by several rules of pleading, and 
Equity Rule 13, last part, For the defendants, or the Court below, to 
set up reasons against (he Sci. Fa. by talk only at the hearing, as they 
did do, is inadmissible and unfair, the opposite side having no notice 
or knowledge of them so as to properly meet (hem some way by rules 
of law, facts, or amendments. 

Such talking proceedings of course are not in the record of the 
case, and cannot be taken in the Transcript thereof. 

J. J. WATERS, 

Atty. for said Administrator and Appellant. 

Nov. 25th, 1921. 

14 Designation of Record. 

Filed November 25, 1921. 

9|C 4C jjt * jjc * * 


The Clerk will please make up a Transcript for Court of Appeals 
on Appeal thereto entered Oct. 28-1921, embracing the following 
memoranda from Docket and papers filed in case— 

Simply note Bill filed Mar. 29-1888 by Tenney, Admr., against 
Taylor et al. for sale of part lot 19 Sq. 106, for judgment debts per 
Exhibits filed. 

Simply note Bill of Revivor and Supplement filed by Joseph J. 
Waters, Admr., d. b. n., Jan. 21-1889. 

Simply note Answer of Taylor filed April 10-1889, Ralston & Sid- 
dons Attorneys, and Decree Pro Confesso against all others, June 18- 


1889. 


Copy in full Decree filed Jan. 17-1890, with Court’s Opinion there¬ 
with. 

Copy in full following 4 named papers— 

Decree of Court of Appeals filed 9 Oct. 1893. 

Scire Facias issued Sept. 25-1905, and Marshal’s return thereon in 

full. 

Taylor’s Plea filed Oct. 19-1905. 

Order overruling Plea of Taylor, and awarding Execution on Sci. 
Fa. filed Aug. 26-1908. 


2—3764a 
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Also copy in Full 4 following papers— 

Order for Scire Facias filed Aug. 26-1920. 

Scire Facias issued Aug. 26-1920 and full return of Marshal 
thereon. 

Motion of defendants to Quash Scire Facias, filed 20 Sep. 1920. 

Order of Court Quashing Scire Facias, and Appeal of Plain¬ 
ly till to Court of Appeals tiled 28 Oct. 1921. 

Simply note approval and filling of Appeal Bond 18 Nov. 

1921. 

.1. J. WATERS, 

Ally, for said Administrator and Appellant. 
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Supreme Court of the District of Columbia. 


United States ok America, 

District of P olvmbio , .*w: 

l. Morgan 11. Beach, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 15, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 11085 in Equity, at Law, wherein 
William H. Tenney, Administrator, is Plaintiff and Anson Taylor 
et al. are Defendants, as the same remains upon the files and of rec¬ 
ord in said Court 


In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
16th day of December, 1921. 


[Seal of the Supreme Court of the District of Columbia. ] 


E. W. 


MORGAN 11. BEACH, 

Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3764. Joseph J. Waters, administrator d. b. n. of Richard Trunnell, 
appellant, vs. Bessie E. Taylor et al. Court of Appeals, District of 
Columbia. Filed Jan. 5, 1922. Henry W. Hodges, clerk. 


(5679) 
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OF THE DISTRICT OF COLUMBIA. 


No. 3764. 


J. J. WATERS, ADMINISTRATOR OF RD. TRUN- 
NELL, PLAINTIFF AND APPELLANT, 

vs. 

BESSIE E. TAYLOR ET AL., DEVISEES OF ANSON 
S. TAYLOR, DEFENDANTS AND APPELLEES. 


BRIEF FOR APPELLANT. 


Statement of Case. 

This case comes here by appeal from an order in 
one of the Equity Courts of the Supreme Court, District 
of Columbia, quashing a Scire Facias to enforce an old 
decree, arising as we now set forth. See marg. p. 12, 
printed record. 

Wm. H. Tenney, as administrator of Rd. Trunnell, 
filed a bill against Taylor et al. for sale part lot 19, 
sq. 106 for judgment debts. P. 1 record. 

Tenney dying Bill of Revivor and Supplement was 
filed by J. J. Waters, administrator d. b. n., and answered 
by Taylor only, etc., as per record, top p. 2. 

A decree was made 17th, January, 1890, upon an 
opinion filed by the court, mar. p. 2, by which the bill 
was to stand dismissed on condition defendant paid 
certain costs decreed against him, p. 3, record, which 
was affirmed in this Court of Appeals in October, 1893, 
p. 4, record. 
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This decree not being paid, the bill and decree stood, 
and Sci. Fa. was issued on the decree September 25, 
1905, p. 4, record, in which amounts shown. 

To this Sci. Fa., Taylor pleaded limitations, which 
was overruled finally, and execution awarded on the 
decree, August 26, 1908, p. 5, record. This was not 
appealed from. 

No payment, or attempt to pay actually, of the 
decree being made, though long waiting and indulgence 
by plaintiff, and Taylor dying, an order was filed by 
plaintiff for a Scire Facias to again issue, which was 
to the devisees, then living and known and interested, 
of the said Taylor, stated as deceased, and such Scire 
Facias issued August 26, 1920, p. 6, record. 

The marshal returned he had served all the parties 
named as being the devisees, Rec., p. 7. . 

To this writ the parties named as devisees, and 
appellees and defendants now, having no defense to the 
merits, simply appeared and moved to quash the writ, 
by written motion, on various alleged grounds, a de¬ 
lusive thing as see Rec., pp. 7 and 8. There was no 
affidavit of any sort to the motion, or any part thereof, 
as see Rec., pp. 7 and 8, and other fatal defects therein. 

But still on a hasty hearing, October 28, 1921, the 
court granted the motion, quashed the Scire Facias, 
and without qualification and without regard to the 
two parts Equity Rule 4, Equity Rule 5, and 3rd part Rule 
13, Equity, if plaintiff needed their help. And from 
such order a prompt appeal was taken to this court, 
which was perfected, Rec., p. 8. Here by quashing 
the error of the lower court was made, which prac¬ 
tically put an end, under the circumstances, to our 
case as a final order. 

We assign as errors by the lower court in quashing 
our Scire Facias, the following things, which will be 
relied on as grounds to reverse the order quashing the 
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Scire Facias in the order stated, and as far as may be 
necessary: 

1st. The whole motion to quash the Scire Facias is a 
complete “nullity” by Rule 67 of our Supreme Court 
Rules for Law, including Equity in such Rule, and the 
lower court had no right to entertain the motion even 
if it had been partly right, and this error of entertaining 
the motion nullifies the order quashing the Scire Facias, 
and gives appellant a right to favorable action, especially 
as no other defense is in the record, or properly set up. 
There is no need of further argument, though much 
more can be said to sustain us and the rule. 

But to corroborate our right to favorable ruling, 
any possible attempt to withstand our claim, we posi¬ 
tively but respectfully insist as follows: 

The 1st reason in motion to quash, marg. p. 11, 
Rec., p. 8, is utterly unfounded, as see Rec., p. 6, for 
the opening of the Scire Facias and the order for the 
writ. 

And the requirement of suggesting death of a judge¬ 
ment or decree debtor to get execution against his estate 
is forcibly abrogated by Sec. 248 of the District Code. 

The 2nd reason, Rec., p. 8, is of itself a plea in abate¬ 
ment, and ought to have been sworn to additionally 
under Law Rule 28, part 4. But it is a foolish plea 
because defendants know that their mother was dead 
when the Scire Facias was issued, and she was the 
leading devisee of A. S. Taylor, and it would have been 
worse than foolish to issue the Scire Facias against her. 
And if there is any other devisee not named, he or she 
should have been shown to be still alive and interested 
in the property of the deceased debtor. All pleading 
rules require such. 

The 3rd reason is no reason at all, because it does not 
show how the decree against Taylor was disposed of in 
the Probate Court, but we know that the decree was 
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neither paid nor disputed in the Probate Court, but 
evaded though it was a preferred debt under Sec. 365 
of the District of Columbia Code. 

The 4th reason was and is unfounded in law and fact. 

The 5th reason about limitations is not law in this 
District as will be seen from the dates in the record, and 
the law as to calculating time as to limitations well 
laid down in Baker and Bro. vs. Ramsbarg’s Sons, 4th 
Mackey, D. C. Reports, p. 1. 

The 6th reason, Rec., p. 8, is no legal reason at all, it 
being a thing in utter violation of Equity Rule 13, in 
addition to not being sworn to or supported by affidavit 
as required by Law Rule 67 applying in Equity, also 
see Equity Rule 3. 

Every objection that might be made against us in this 
case, and not properly and definitely put in the record 
thereof is waived by said Rule 13, last part, and other¬ 
wise by law. 

But to avoid unfair criticism misleading the court 
we have to say that our Scire Facias is in sufficient 
language in reason and effect as concerns the defend¬ 
ants and the case, and gives them sufficient notice to 
show defense, if any they have, against promptly en¬ 
forcing our decree, which is the object of a Scire Facias- 
But defendant’s have no meritorious defense. Oui 
Scire Facias should be construed liberally in accord 
with Equity Rule 4, and objections not substantially 
against the merits of the case should be disregarded 
as by same rule, part 2. 

To further avoid misleading by unfair criticism, we 
call attention to the direction of our Scire Facias to the 
defendants, and not to the marshal, because they were 
the parties to obey the order of the court, and not the 
marshal, who in the service is simply the messenger of 
the court, like a letter carrier, and is not ordered to 
seize anything, and the Scire Facias in such respect is in 
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accord with Equity Rules 25 and 26, part 4, and with 
other forms, as see Sec. 1536 our District Code, and 
Law Rule 37 and Equity Rule 60 as to witnesses being 
notified. 

We have tried to make brief on brief to lighten the 
labors of the court, and not from any weakness. And 
we have followed the first part of Law Rule 26, as to 
brevity, in effect in equity by Equity Rule 3, and have 
obeyed Equity Rule 20, second part, and so have omitted 
any exhibits. We are satisfied we can answer all objec¬ 
tions fairly, that may be notified to us. Not having 
seen any brief for defendants, we can not comment on 
such directly, but have enough to off-set all that may 
be set up against us. 

If the proceedings and theories used in this case to be 
set our Scire Facias are sustained, contrary to Rules of 
Court, the District of Columbia Code, of pleading and 
other law, there will be danger of upsetting other writs 
with just claims, and the protection of our courts will be 
lessened. Much can be seen of evil and said about 
this. 

We are expecting one or more cases of Scire Facias 
about long hanging judgments, and we will be pleased 
to see rulings in this Taylor case favorable to us, as 
we think we have a well supported claim and case for us 
and that a decision in our favor will prevent troubling 
this Honorable Court again, as well as give us justice 
without further attempted litigation. So we have pre¬ 
pared a larger brief than we otherwise might have done. 
But, we very respectfully suggest that in light of our 
presentation, we are entitled to have the order quashing 
our Scire Facias reversed with all costs, and the case 
remanded with an award of execution thereof, which 
Fiat we think this court can at least order'in its mandate 
for this case to the lower court on reversal. 
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All of the preceding is very respectfully submitted 
to this Honorable Court for its consideration where 
needed, believing it may be of service. 

J. J. WATERS, 
Attorney for Appellant. 
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STATEMENT OF CASE 

9 

Appellant’s statement of the facts in his brief is con¬ 
sidered by appellees to be so mixed with his argument, and 
therefore not unbiased, that a brief statement of the case is 
due from appellees. 

This case was before this Court in Tenny v. Taylor 
(1 App. D. C. 223) and the facts as therein set forth throw 
a very interesting side light on the controversy. This 
Court’s decision of October 2, 1893 (Record p. 4) affirmed 
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the ruling of the Supreme Court of the District of Columbia. 

Thereafter nothing of record appears until September 25, 
1905, when a writ of scire facias was issued (R. p. 4), to 
which Anson S. Taylor pleaded and on August 26, 1908, 
his plea was overruled and execution awarded. On August 
26, 1920, another writ of scire facias was issued and di¬ 
rected to appellees here who at the heading thereof are 
called (R. p. 6) “devisees of Anson S. Taylor deceased. ,, 
The marshal’s return (R. p. 7) shows two of said appellees 
served on August 30, 1920, and the third on August 31, 
1920. Appellees filed (R. p. 7) a motion to quash the writ 
served upon them and it is from the order of the Supreme 
Court of the District of Columbia quashing said writ 
(R. p. 8) that this appeal was taken. 

ARGUMENT 

Here the writ of scire facias (R. p. 6) does not state a 
cause of action. Bouvier’s Law Dictionary (Rawle’s Re¬ 
vision) Vol. 2, p. 961, makes the following pertinent 
comment: 

The pleadings in scire facias are peculiar. The writ 
recites the judgment or other record, and also the sug¬ 
gestions which the plaintiff must make to the Court to 
entitle him to the proceedings by scire facias. The writ, 
therefore, presents the plaintiff’s whole case, and con¬ 
stitutes the declaration, to which the defendant must 
plead; 1 Blackf., 297. 

In Poe’s Pleading and Practice, Vol. 2, p. 689, it is stated: 
“The writ being regarded as a declaration, should, on its 
face, set forth a substantial cause of action, as well by the 
party at whose instance it is issued, as against the defendant 
or defendants named therein; and unless, by proper recitals, 
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this is done, it may be demurred to generally (Bowie v. 
Neal, 41 Md, 134-137. Bish v. Williar, 59 Md., 382).” 

The writ in the case at bar (R. p. 6) is directed to Bessie 
E. Taylor, Sarah A. Taylor and Estella T. Johnson, who 
are called the devisees of Anson S. Taylor, deceased, but 
aside from this statement in “The Greeting” there is nothing 
in the writ which sets forth their status as devisees. The 
will, if any, of Anson S. Taylor, is not referred to in any 
manner and there is no authentic showing that they are all 
of the devisees nor is this alleged. The death of Anson S. 
Taylor is not properly suggested or in any manner suggested 
except by the use of the word “deceased” after his name. 
The will of Anson S. Taylor, which presumably would show 
the persons entitled to his real estate, and would also show 
by what right appellees are termed “devisees,” is not pleaded 
in any manner. The property sought to be proceeded 
against is not described in the writ at all, nor is any real 
estate mentioned as being devised from the defendant in 
the original suit. 

Off the record, the facts are that the three persons to 
whom the writ is directed are merely remaindermen and 
there is no pleading to show the death of the life tenant, if 
such is the case. Also an additional devisee appears in the 
will but is not named in the writ. 

The form and contents of the writ of scire facias is stated 
in 24 R. C. L., 676, as follows: 

The writ of scire facias answers the dual purpose of 
a summons and a declaration, and its form necessarily 
varies to correspond to the various contingencies in 
which it may issue. Being a declaration of the cause 
of action, it is essential that it contain all the facts 
necessary to enable the Court to grant the relief sought. 
In proceedings on judgments, the writ is directed to 
the sheriff and recites: (1) the recovery of a judg¬ 
ment, showing the Court, amount and parties; (2) the 







change, if any, in the parties to the judgment, stating 
what new parties had become interested; (3) that, not¬ 
withstanding the judgment, execution still remains to 
be done; (4) that the plaintiff demands that he be pro¬ 
vided with a proper remedy; ( 5 ) it commands the offi¬ 
cer to make known to the defendant, or other person 
designated in the writ, that he should be before the 
Court, at a date specified, to show cause why the plain¬ 
tiff ought not to have execution of the judgment. It 
must set forth the judgment with certainty and pre¬ 
cisely according to its tenor and must contain such 
recitals as will point to the judgment so explicitly that 
the defendant must know what judgment is meant. 
Where an executor or administrator is sought to be 
brought before the Court by scire facias, the writ must 
show the facts making him answerable to the writ, by 
suggesting the death of the judgment defendant and 
the appointment of such executor or administrator. 
And if it is sought to bind heirs and terre tenants it 
has been said that it is preferable to name them in the 
writ, but the omission to do so will not be fatal. In 
seeking to obtain execution against land that has passed 
to an heir or devisee, it seems necessary to include a 
description of the land. And in ejectment the writ 
must state whether the judgment was for a term of 
years or for the fee. So a writ to revive a judgment 
against a terre tenant is demurrable if it does not state 
that there are no other lands or terre tenants chargeable 
with the judgment. 

The point under consideration, i. e., the sufficiency of the 
writ, seems to be one in the field of the law upon which 
authorities are unanimous. That opinion is with the ap¬ 
pellees here. Poe’s Pleading and Practice, Vol. 2, p. 708, 
states as follows: 


Where the object of the scire facias is simply to 
revive the judgment against the debtor or his personal 
representative, the return of the sheriff of “scire feci” 
will be sufficient; but where the proceeding is against 
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terre-tenants, in order to render the lands of the 
judgment-debtor in their hands liable to execution, not 
only must they all be made parties, as already 
explained, but the sheriff’s return must be special, 
naming the terre-tenants summoned, and containing an 
apt and sufficient description of the land to be affected. 
“The return,” says Mr. Tidd, “may be either that there 
are such tenants, or that they have been warned to 
appear. In the latter case, if the writ be general, the 
sheriff should return that he has warned certain per¬ 
sons, being the tenants of all the lands in his bailiwick, 
describing them, or the tenants of certain lands, and 
that there are no others; a return that he has warned 
the tenants of all the lands generally, or certain per¬ 
sons, tenants of lands in his bailiwick, being insuffi¬ 
cient.” (2 Tidd’s Pract., 1124). The reason of this 
is that the proceeding against terre-tenants is in rem. 
They are not personally liable for the judgment, and in 
order to justify an execution against their lands for 
such amount as may be found due upon the judgment, 
the lands should be distinctly described in the return to 
the writ, so that the question may be clearly presented 
as to whether the lands ever were bound by the lien of 
the judgment. This whole subject was examined in 
Thomas v. The Farmers’ Bank (46 Md., 57-59. Bish 
v. Williar, 59 Md., 384, 389) and the necessity of a 
specific return in such cases fully sustained. In that 
case there were three tenants mentioned in the writ, 
but it did not appear of what particular lands they were 
tenants, nor where the land was located, nor what 
quantity they held; and the sheriff, in his return, made 
no reference to any land whatever; and because no 
sufficient description of the land appeared of record in 
the pleadings, or in the sheriff’s return, to justify a 
judgment, the motion in arrest of judgment prevailed. 


The scire facias is a judicial writ founded on some matter 
of record, here a judgment, and quoting from Bowie v. 
Neale, 41 Md., 124, at 136, “it required the sheriff to make 
known to the party who is charged by the record, that he 
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appear before the Court at the time specified, to show cause 
why some act should not be done. The writ recites the 
judgment, or other record, and also the suggestions which 
the plaintiff has made to the Court, either to entitle himself 
to the benefit of the record, or to explain any alterations, 
which he may have desired to have made in the ordinary 
form of the writ.” It is absolutely necessary that the writ 
contain a suggestion which will definitely show by what right 
the defendant is brought before the Court and if (as in the 
case at bar) the defendant is not the defendant in the origi¬ 
nal suit it becomes the duty of him at whose instance the 
writ is issued to imbody therein a sufficient statement to 
show why the defendant in the writ is made such and 
wherein is that defendant’s legal liability. We cannot be 
allowed to guess what the facts are and why certain persons 
are named defendants. 

Bish v. Williar, 59 Md., 382. 

Bowie v. Neale, 41 Md., 124. 

Thomas v. Farmers’ Bank, 46 Md., 43. 

The law involved in the case at bar is aptly stated in the 
sylabus of Thomas v. Farmers’ Bank (46 Md., 43) as 
follows: 

The plaintiff, in a special scire facias against terre- 
tenants must name all the tenants holding lands subject 
to the lien of the judgment; if he omit to do so, those 
who are named may plead in abatement. 

A scire facias against terre-tenants is, so far as they 
are concerned, a proceeding strictly in rem, and it is 
essential that the land to be affected by the judgment 
should be properly described. 

Whether a scire facias against terre-tenants be gen¬ 
eral or specific, the particular lands of which they are 
tenants, remaining subject to the judgment lien, must 
be described in the sheriff’s return; and in case of 
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judgment the fieri facias that issued upon it must give 
a sufficient description of it to enable the sheriff to levy 
upon it. 

Where, in a scire facias against terre-tenants, there 
is no sufficient description of the lands appearing of 
record, either by the sheriff’s return or in the pleadings, 
the Court cannot resort to the evidence offered to the 
jury for the purpose of obtaining a description of the 
lands against which to render the judgment. 

There the contention of appellant which was upheld by 
the Court was (as stated on page 47) as follows: 

A judgment is necessarily based upon the record in 
the case in which the judgment is rendered. Judgments 
are not founded on the evidence of the case, but en¬ 
tirely upon the pleading and verdict. The verdict itself 
must be based on pleading. 

The proceedings in scire facias against a terre-tenant 
is a proceeding in rem. The whole object of the suit is 
to make certain lands in the hands of the alienee of the 
original debtor liable for the debt. The alienee himself 
is not personally liable for the debt. The material facts 
to be found by the jury are these: 1st, That there is 
some amount due on the original judgment and what 
the amount is; 2nd, That the defendant (terre-tenant) 
is in possession of land which belonged to the original 
debtor after judgment was obtained against him, and 
what land it is, describing the same with reasonable cer¬ 
tainty. Now the jury in this case found nothing except 
the amount due on the original judgment. There is 
nothing in any part of the pleading that would aid the 
verdict. Whether the land is one or one thousand acres 
or where it lies, is nowhere disclosed in the pleadings 
and verdict. See 2 Evans’ Harris, 336, 343, 364. 

Bish v. Williar, 59 Md., 382, follows the cases already 
cited and quotes them as the law. 

Encyc. of Pleading & Practice, Vol. 19, p. 284, states, 
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“Irregularities apparent on the face of a scire facias may be 
taken advantage of by a motion to quash.” 

Encyc. of Pleading & Practice, Vol. 18, p. 1072, states, 
“Who are Terre-tenants within the meaning of the rule. All 
who are in possession, deriving title under the judgment 
debtor, such as heirs, devisees, or alienees, after the judg¬ 
ment, are terre-tenants within the meaning of the law, whom 
it is necessary to make the parties to the scire facias. Polk v. 
Pendleton, 31 Md., 118. See also Tessier v. Wyse, 3 Bland 
Md., 40; Warfield v. Brewer, 4 Gill Md., 268.” 

We will take up the contentions of appellant in order. 
Law Rule 67 specifically refers to scire facias on judgments 
of State courts or United States courts and by its terms does 
not include the Supreme Court of the District of Columbia. 
Further, disregarding this manifestly just contention we 
believe Rule 67 was intended merely to take the place in scire 
facias actions, of Rule 73 in contractual actions and there¬ 
fore to apply to defenses made by plea. Certainly an affi¬ 
davit is not necessary when demurring to a declaration on 
a contract or on motion directed against the same. No more 
is it necessary in the case at bar which comes upon motion 
to dismiss the writ. 

Appellant falls into a fatal error in the contention that 
Sect. 248 of the D. C. Code turns the case at bar in his favor. 
This section merely continues a judgment in effect as against 
decedent’s property and not only does not change the prac¬ 
tice under writ of scire facias, but specifically directs that 
scire facias is the proper proceeding. There is nothing 
therein contained which changes the law as to what a writ 
of scire facias should contain and appellant’s statement that 
this section of the Code “forcibly abrogates” the “require¬ 
ment of suggesting the death of a judgment debtor” in a 
writ of scire facias against terre-tenants is without founda¬ 
tion express or implied. 
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The next contention that the motion should be sworn to 
is already covered by the first paragraph of refutation but 
we must pause to direct attention to appellant’s brief which 
states facts not in the record and thereby admits that the 
writ is defective for not having included them. The facts 
stated are “defendants know that their mother was dead 
when scire facias was issued, and she was the leading devisee 
of A. S. Taylor.” What defendants may know does not 
alter the necessary allegations of appellant’s pleading. A 
man may be charged with stealing a horse but under this 
indictment he cannot be convicted of murder even though he 
know he be guilty. 

The contention with regard to the return by the Marshal 
is not as alleged by the appellant unfounded in law and fact. 
As to the fact see R. p. 7, where under “Marshal's Return” 
it is stated “served the defendants,” naming them, “person¬ 
ally.” The contention of appellees that this return was 
improper and is insufficient as a basis for any writ or other 
execution is borne out by all the authorities for the reason 
that the defects of the writ, i. e., the parts omitted, as to 
description of parties and of property involved, is not cured 
by the return as it might have been. See Thomas v. Farm¬ 
ers’ Bank, 46 Md., 43, already cited on this point. Consider 
the lack of allegations in the writ and the lack of description 
in the “Marshal’s Return” and then try to answer the ques¬ 
tion “Upon what property may execution be ordered if a 
judgment is rendered on this writ in favor of appellant?” 
We respectfully submit the answer must be “We are unable 
to say.” 

Contention of appellant that appellees’ ground stated in 
the motion to dismiss as, “Such other reasons as may be 
urged at the hearing,” is waived by Equity Rule 13 is not 
tenable for the following reasons. Scire facias is governed 
by law rules and is so admitted by appellant by his reference 
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thereto and not by Equity Rules. Also that part of Equity 
Rule 13 to the effect that grounds not stated are waived is 
made a matter of the discretion of the presiding judge by the 
words “unless the Court shall otherwise order.” 

Appellant’s statement that his scire facias should be con¬ 
strued liberally is merely an additional evidence of his grasp¬ 
ing at a straw. The same comment is warranted of appel¬ 
lant’s statement relative to other cases pending. The effort 
of the appellant in these matters seems to have the Appellate 
Court by liberal construction, which we submit is not war¬ 
ranted, form a proper and new writ of scire facias contain¬ 
ing such allegations as he originally should have inserted 
therein. 

Nor can appellant hide behind his direction to the clerk 
to issue the writ. The clerk included in the writ all matters 
and facts given him by the appellant in the order to issue 
same (R. p. 6). In Poe on Pleading and Practice, Vol. 2 
at page 706, it is stated: 

The writ is issued by the clerk of the court in which 
the judgment is entered, upon the order in writing of 
the plaintiff or his attorney. The order to the clerk 
must be something more than a mere titling, and should 
contain the averments which are proposed to be inserted 
in the writ as recitals showing the grounds upon which 
it is issued. In cases of peculiar difficulty, or where the 
recitals are numerous or at all complicated, it will be 
well for the attorney to prepare the draft of the writ 
himself, or to give to the clerk minute instructions for 
its preparation; for, in the absence of evidence to the 
contrary, an error in it will be presumed to be rather 
ascribable to the attorney than to the clerk. Being in 
the nature of a declaration, the writ should contain 
upon its face such a statement of facts as to justify the 
process, both as to its form and as to the parties, and it 
should also show in what right and for what amount it 
is issued, with such reasonable certainty as to enable 
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the Court to see and determine for whom and for what 
amount to award execution. The judgment recited 
should be a good and perfect judgment. To constitute 
a perfect judgment in a condition to be executed when 
revived, the precise sum due should be ascertained and 
set forth in the scire facias, for it is upon the judgment 
recited in the writ that execution is awarded. 

CONCLUSION 

We respectfully submit that we have shown that these 
appellees cannot have a judgment rendered against them 
without a cause of action first being stated against them; 
that no cause of action has been stated against them; that 
the motion to quash the writ of scire facias was properly 
granted and therefore the decision of this Court should 
affirm that of the lower Court. 

Respectfully submitted, 

Clyde D. Garrett, 
Attorney for Appellees. 


